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Regime Change?

Joseph F. Pilat and Kory W. Budlong Sylvester
Los Alamos Nationa Laboratory
Los Alamos, NM 87545, USA, 505-667-8389

Abstract

Following the 1998 nuclear testsin South Asa and later reinforced by revelations about North Korean
and Iragi nuclear activities, there has been growing concern about increasing proliferation dangers. At the
same time, the prospects of radiological/nuclear terrorism are seen to be rising—since 9/11, concern over
aproliferation/terrorism nexus has never been higher. In the face of this growing danger, there are urgent
callsfor stronger measures to strengthen the current international nuclear nonproliferation regime,
including recommendations to place civilian processing of wegpon-useable materia under multinational
control. Aswdll, there are cdlsfor entirely new tools, including military options. As proliferation and
terrorism concerns grow, the regimeis under pressure and there is atemptation to consder fundamental
changesto the regime. In this context, this paper will address the following: Do we need to change the
regime centered on the Treaty on the Nonproliferation of Nuclear Weapons (NPT) and the International
Atomic Energy Agency (IAEA)? What improvements could ensure it will be the foundation for the
proliferation resstance and physicd protection needed if nuclear power grows? What will makeit a
viable centerpiece of future nonproliferation and counterterrorism approaches?

Introduction

Following the 1998 nuclear testsin South Asa and later reinforced by revelations about North Korean
and Iragi nuclear activities, there has been growing concern about increasing proliferation dangers. At the
same time, the prospects of radiological/nuclear terrorism are seen to be rising—since 9/11, concern over
aproliferation/terrorism nexus has never been higher. In the face of this growing danger, there are urgent
callsfor stronger measures to strengthen the current international nuclear nonproliferation regime,
including recommendations to place civilian processing of wegpon-useable materia under multinational
control. Aswdll, there are cdlsfor entirely new tools, including military options. As proliferation and
terrorism concerns grow, the regimeis under pressure. The temptation to consider fundamenta changes
to the regime, which isbeginning to be voiced a alevel not heard before, isunderstandable. But isit
possible to create something better? Current ingtitutions and treaties sill command significant
internationd support, and the existing regime, with al itsflaws, probably cannot be replaced without
tremendous political and other costs. A more promising approach may be to modify the regime rather
than congtruct anew one. Thismight involve, inter dia: areinterpretation of Article IV of the Treaty on
the Nonproliferation of Nuclear Weapons (NPT) to ensure access to technology is condstent with
nonproliferation goas, practica stepsto limit fuel cyclerisks; more responsible and effective export
control; and new initiatives to control nuclear trafficking like the Proliferation Security Initiative (PSl). In
this context, this paper will address the following: Do we need to change the regime centered on the NPT
and the Internationa Atomic Energy Agency (IAEA)? What improvements could ensureit will bethe
foundation for the proliferation resstance and physical protection needed if nuclear power grows? What
will make it a viable centerpiece of future nonproliferation and counterterrorism gpproaches?



LA-UR-04-4371

Proliferation and Terrorism Threats

The proliferation problem today is grave. There has been growing concern about increasing
proliferation dangers, including rogue states, cooperation on weapons of mass destruction (WMD)
among rogues, technology diffusion viathe Internet as well asloose nukes, materials leakage, brain
drain in the former Soviet Union, Pakistan and other states and non-state actors like the A. Q. Khan
network; and problems with export controls. In the same vein, the prospects of radiological/nuclear
terrorism are seen to be rising—concern over a proliferation/terrorism nexus after 9/11 has never
been higher.

Against these problems, one can point to some successes—regime changein Irag, Libya's
commitment and actions to disarm, the ongoing, admittedly difficult 6-Party talks aimed at ending
North Korea' s nuclear program, wide support for President Bush’s PS| and the like.

Pressureson the Regime
Despite the successes, nonproliferation efforts are under increasing pressure in the face of these
challenges, some of which are unprecedented.

The NPT, the centerpiece of the regime, is challenged by:
e states acquiring weapons, which cannot be accommodated within the Treaty and which
affect the views of key states such as Japan, Brazil;
* North Korea swithdrawal from the Treaty;
» lranian programs that raise the troubling issue of noncompliance with the Treaty’s
provisions but, beyond that, demonstrate the Article IV “loophole’; and
» limited consensus on compliance enforcement.

The |AEA is also burdened by expectations that have been high, perhaps unduly high, for the
Additional Protocol. The Protocol is an important new tool. However, the effectiveness of new
measures, as well as of integrated safeguards, remains to be fully demonstrated in the field.
Moreover, there have been arelatively limited number of states that have ratified the Additional
Protocol to date, a situation the Agency and member States are trying to remedy.

Nuclear Suppliers Group rules need to be reinforced and strengthened. There is reason to be
concerned about Russian, Chinese and other countries’ exports. Technology diffusion, black
markets and lateral proliferation also raise questions about the long-term relevance of the NSG.

A review of the UN Security Council (UNSC) reveals limited consensus on regime enforcement. It
was paralyzed in Iraq and North Korea. How will it respond to the crisisin Iran if thisissueis
brought before it?

“Shocks’ to the Regime
Beyond regime problems, there may be “shocks’ to the regime, which could have positive as well
as negative regime effects in the end and which may or may not appear likely today. These may
include:

* nuclear usein South Asia—only ayear ago this was a grave concern;

» Pakistani loose nukes, leaked materials and brain drain;
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e anldamist regimein Pakistan;

* nuclear weapon testsin South Asiaor North Koreg;

» sdeof fissile materia or nuclear weapons by North Koreg;

* apreemptive strike on Iranian facilities by Isradl; or

* adramatic risein nuclear power growth—a so-called second coming of nuclear power.
There may be other such shocks that we do not even have on our radar screens.

Regime Change?

All of the problems that exist pose real threats to the regime and portend its collapse or increasing
irrelevance. It would be foolish to act asif these problems did not exist, or that they could be
adequately addressed using exclusively old measures and approaches or resolved merely by
muddling through. It is aso unlikely that US military action—alone or in coalitions of the
willing—can address these matters entirely. In the face of these developments, do we need regime
change—a change in the NPT/IAEA regime? It seemsthe calls for regime change, which are
beginning to be voiced at alevel not heard before, are rational. They are certainly understandable.
But there is reason to be skeptical of this new interest in regime change.

Isit possible to create something better? Thisis not clear. Current institutions, treaties still
command significant international support and consensus—such consensus as exists. But consensus
islargely limited on tough issues and difficult cases. This suggests little prospect that entirely new
institutions would more effectively deal with these issues.

The Prospect of Reform
As opposed to putting forward alternatives to the old regime, we believe the regime must be
reformed. In the President’ s February 11™ speech, there are initiatives to:
» reinterpret Article IV of the NPT to close the loophole that alows proliferants to develop the
means for weapons legally;
» dea with noncompliance in part through reforming the IAEA’s BOG;
» takepractical stepsto limit fuel cycle risks by aban on new states from developing
reprocessing and enrichment technologies;
» strengthen export controls, especially for sensitive technologies; and
* build on successful Cooperative Threat Reduction (CTR) and PS| actions.

Let us consider these initiativesin greater detail, with an understanding that they are put forward in
the context of reforming the regime, not replacing it. The proposals do, however, involve extra-
regimeinitiativeslike PSI, but are designed to strengthen the regime.

Plugging the NPT Loophole

In his nonproliferation speech of February 11", the President declared: “ The world must create a
safe, orderly system to field civilian nuclear plants without adding to the danger of weapons
proliferation. ... Proliferators must not be allowed to cynically manipulate the NPT to acquire the
material and infrastructure necessary for manufacturing illegal weapons.”

The problem the President proposed to solveisclear. Article IV of the NPT allows states to develop
virtual weapon capabilities by pursuing nuclear enrichment and reprocessing under the cover of
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peaceful programs. This problem was highlighted by recent revelations concerning Iran, but it isan
issue that goes beyond Iran. The President did not call for an amendment to the NPT, which isin
practice impossible. He also did not call for aglobal ban on reprocessing and enrichment, which
would also have been impracticable. He proposed to deal with the problem through export controls.

In his speech, the President specifically proposed that the members of the NSG should:

» refuseto sell uranium enrichment or reprocessing equipment or technology to any state that
does not already possess full-scale, functioning enrichment or reprocessing plants,

» adlow only states that have signed the Additional Protocol, which requires states to declare a
broad range of nuclear activities and facilities, to import nuclear or nuclear-related dual use
equipment; and

» ensure that states which renounce enrichment and reprocessing technologies have reliable
access, at reasonable cost, to fuel for civilian reactors.

These proposals, in principle, mark areasonable way to proceed. Unlike other possible approaches,
they do have a precedent. Such an approach was used before, in the 1970s, to reinterpret Article IV
in the aftermath of the Indian nuclear test in 1974 viathe creation of the NSG and the agreement on
voluntary restrictions on nuclear supply. This effort created a firestorm that eventually dissipated,
but more importantly established controls over supply that albeit imperfect, remains akey part of
the regime. However, the proposals need elaboration to address such issues as.

* What is to be controlled additionally?

» Should non- NSG states be brought into this effort?

» To which states are the prohibitions to apply?

* What would be the form of fuel cycle guarantees?

* How might different options affect NA proliferation resistance and advanced safeguards

R&D?

Reforming the | AEA Board

The Administration has been highlighting the importance of compliance with nonproliferation
treaties and agreements. This has been key to arguments for war in Irag and for multinational
diplomacy in Iran and North Korea. In the context of broad support for the International Atomic
Energy Agency—including ensuring that the IAEA has all the tools it needs to fulfill its essential
mandate and supporting the Additional Protocol--the President called for:

» thelAEA BOG to create a special committee on safeguards and verification in order to
improve the organization's ability to monitor and enforce compliance with nuclear
nonproliferation obligations; and

» aprohibition on any state under investigation for proliferation violations to serve or continue
serving on the IAEA BOG or on the new special committee.

The proposal callsfor a special committee of the IAEA Board to be “made up of governmentsin
good standing with the IAEA.” The objectiveisto ensure the “IAEA is organized to take action
when action isrequired.” Does this idea have a reasonable chance of success? Given the recent
cases of noncompliance, there is probably no better time for the United States to pursue the creation
of a Board committee that “will strengthen the capability of the IAEA to ensure that nations comply
with their international obligations.” The institutional risks of not acting would be unacceptably
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great for the Agency, and most key member states should understand that reality. Nonetheless, the
prospects will depend, in large part, on the details of the committee. How will this new committee
function? What additional powers should it have? How would it be staffed?

The President also argued that: “No state under investigation for proliferation violations should be
allowed to serve on the IAEA BOG—or on the new special committee. And any state currently on
the Board that comes under investigation should be suspended from the Board.” The reasoning was
clear. According to the President: “ Allowing potential violatorsto serve on the Board creates an
unacceptable barrier to effective action. The integrity and mission of the IAEA depends on this
simple principle: Those actively breaking the rules should not be entrusted with enforcing the
rules.”

Although the logic is compelling in principle, the feasibility of this aspect of the President’s
proposal hinge on the following question: Isit possible to prevent a state from being selected to the
Board, or to remove one from the Board?

Expanding CTR

The President proposed “to expand our efforts to keep weapons from the Cold War and other
dangerous materials out of the wrong hands.” Cooperative Threat Reduction efforts with the former
Soviet Union are the basis for moving ahead. These efforts involve * dismantling, destroying and
securing weapons and materials |eft over from the Soviet WMD arsenal,” In addition, thereisan
effort to assist “former Soviet states find productive employment for former weapons scientists.”
The President declared: “We have more work to do there.” He also noted that at the Group of 8
(G-8) Summit in 2002, “we agreed to provide $20 billion over 10 years -- half of it from the United
States -- to support such programs.” This step involves other states as well, both as donors and
recipients of increased international funding. It offers an approach to addressing the long-term
monitoring of countries that disarm, such as Libya.

This step is based upon the Administration’s overarching view that all the nations of the world must
cooperate to reduce and eliminate WMD threats, in this case, specifically, to “secure and eliminate
nuclear and chemical and biological and radiological materials.” To this end, this step builds on the
G-8 Global Partnership cooperation, but would expand its scope via additional recipients and
additional activities. It al'so does so by seeking more participants and funds in the cooperative effort.
This step provides abasis for future activitiesin Libya, Iran and elsewhere. Could it be abasis for
cooperation with Pakistan? Other states?

The President called for expanding cooperative efforts beyond the former Soviet Union. “We
should expand this cooperation elsewhere in the world. The Partnership originally provided $20
billion in nonproliferation assistance to the former Soviet Union, it should now also work to reduce
and secure dangerous materials elsewhere in the world. We will retrain WMD scientists and
techniciansin countrieslike Irag and Libya. We will help nations end the use of weapons-grade
uranium in research reactors.” The President explicitly referred to assistance to the FSU, Irag and
Libya But the list appearsillustrative rather than exhaustive. There is an opportunity to expand
cooperation with other states, including China. What of Pakistan? In addition to expanding CTR-
style programs to new states, there is also a commitment to new activities. Beyond the CTR
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activities carried out in cooperation with the FSU, the President tied US effortsin the RRTR
program with this step. Here too the list appearsillustrative rather than exhaustive. What other new
activities may be contemplated? Lessons learned in Irag and Libya may be useful in developing a
list of additional activities.

The expanded scope requires expanded participation and recognizes the need for morefunds. Thisstepis
an apped for cooperation with additiona donors and recipients. To ensure the nations of the world are
doing al they can to secure and eiminate WMD and dangerous materias, the Presdent proposed the
expanson of the G-8 Globa Partnership against the Spread of Weapons and Materials of Mass
Destruction. He urged more states to contribute to these efforts, but he did not specify which oneswere
targeted. Even with more states, we may assume the G-8 will be the focus of future activities.

Expanding the PS|

The Proliferation Security Initiative, announced by President Bush in May 2003, is one response to
the growing global threat the proliferation of weapons of mass destruction, delivery systems and
related materials. Specificaly, it is an effort to enforce compliance with export control regimes that
are “gentlemen’s’ agreements.” PSI participants are committed to taking steps to interdict shipments
of WMD, delivery systems, and related materials at sea, in the air, or on land. PSI currently focuses
on rogue states and terrorists, not on NPT non-parties.

The expansion of this effort was envisioned from the outset and, following initial successes of the
initiative, this step in the President’ s speech would redize its expanson. The Presdent declared: “I
propose that the work of the PSI be expanded to address more than shipments and transfers. Building on
the tools weve devel oped to fight terrorists, we can take direct action againg proliferation networks. We
need greater cooperation not just among intelligence and military services, but in law enforcement, as
well. PSl participants and other willing nations should use the Interpol and all other meansto bring to
justice those who traffic in deadly weapons, to shut down their labs, to seize their materids, to freeze
their assats”

The heart of what the President’ s proposed is that “ participants in the PSI and other willing nations
expand their focus and use Interpol and other mechanisms for law enforcement cooperation to take
additional actionsto pursue proliferators and end their operations.” This step builds on counter
terrorism cooperation and on the PSI. It highlights the terrorism/proliferation nexus the
Administration has argued in the context of Irag and more broadly.

The United States is working with the G-8, the NSG and others to realize these initiatives. In
addition, there is Secretary Abraham’s announcement of the Global Threat Reduction Initiative—a
new US initiative to secure, remove, or dispose of an even broader range of nuclear radiological
materials around the world that are vulnerable to theft.

Conclusions

The international nuclear nonproliferation regime was created in a different time to deal with
different threats. It has been the basis of international consensus and, for al its problems, it islikely
to be with us as we think about dealing with today’ s and tomorrow’ s proliferation problems. With
reforms, the regime can provide the foundation for all effortsto find institutional (extrinsic) means
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to enhance proliferation resistance. Efforts to strengthen it along lines of the President’ s February
11™ initiatives and Secretary Abraham’s Global Threat Reduction Initiative are critical if the regime
is to meet the challenges of the future.

However, these are important steps, but not a panacea. The United States will need to continue
efforts to strengthen the regime and will need to deal with difficult cases with al available means. It
isimperative to ensure the regime is not further eroded, and that new difficult cases do not emerge
out of flawsin regime.

The states with an interest in the existing regime—particularly the United States—must recognize
regime problems and manage them—safeguards, export controls, compliance enforcement integrate
regime into broader thinking about national and international security (force and diplomacy). And
these states must offer the initiatives and build the consensus necessary to address increasing
challenges.

End Note
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